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ANNUAL STATEMENT at the time this suit was begun. It
appears that the plaintiffs' had not
materially increased their oppropm-tio- n

in tiiirty-ture- e years, while
Theodore winters admitted upon the

plaintiffs. Although his flume was
erected many years ago Longabaugn
did not show any prior appropriationand the decree properly enjoins him
from interfereing with that part of
the water of Ophir Creek awarded to
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light of reason as applied to the or-

dinary rules of practice, and give due
weight to the later section. Appar-
ently the object cf this legislation waa
to prevent the granting of extensions
and the meddling of judges in cass
which they had not tried or which
were not properly under their control,
and yet in the case of the absence or
inability of the judge who tried the
action, to grant relief, or allow ex-

tensions to be made to deserving liti-
gants.

The argument' advanced conceded
that if Judge Murphy had gone to
Reno and entered the order in open
court it would have been good, but un-

der this contention if he had stepped
through the door into the chambers
and made it, it would have been void.
Orders extending the time for filings
are business usually, or properly
transacted in chambers and under
Section 2573 can and ought to be
made as effectually in any part of the
State by the judge having the case in
charge, as if made by him in cham-
bers or in open court. Judge Murphy
was merely acting for Judge Curler
during his vacation, but by analogy
the construction claimed, if adopted,
would, in every case where a district
judge dies, resigns or is succeeded,
invalidate the orders extending time
under section 197 made out of court
by his sucessor in office, although
they are of that character ordinarily
granted in chain uers. This would
mean a distinction and two rules for
filing orders of the same kiiU,
and that the judge who had tried the
cause as Judge Curler had done in
this instance, could make the order in
chambers, while h's successor coull
so make it only in the cases tried by
him. and would have to be in ccurt
to make these simn'e orders extend-
ing time in actions which had been
previously tried by another judge.

having it flow by lands of riparianowners to finally waste by sinking and
evaporating in the desert. The Cali-
fornia decisions cited for appellants
may no lenger be considered good
law even in the state in which theywera rendered.

In the recent case of Kansas v. Colo-
rado before the Supreme Court of the
United States, Congressman Needham
testified that irrigation had double!
and trebled the value of property ir
Fresno and King v.u::ej, Caliior-ni- a

that they nad to depart from the
doctrine of riparian rights and under
that doctrine it would be difficult l-- j

make any future development; that
there has been a departure lrom.tha
principles laid down in lux v. Haggin,
because at that time the value of
water was not realized, that the deci-soi-u

has been practically reversed by
the same court on subsequent occa
sions, and that the doctrine of prior
appropriation and the application oZ
water to a beneficial use is in effecc
in force now in that State.

We must decline to award the de-
fendants the waters of the stream ai
riparian proprietors and patentees of
the iand along its banks prior to
ISC'.

The case will be remanded for a
new trial unless tnere is filed on tiie
part of the plaitinfrs within thirty
days from the filing hereof, a written
consent that the judgment be modi-
fied by limiting the use of the 184 in-

ches, or 3 34-5- 0 cubic feet per second
water awarded to the plaintiffs, xo

such times as may be nccessa?.' .of
the irrigation of their crops or lar.di

for other beneficial purposes, be-

tween April 15 and October 1" of
.ach year, and by allowing plaintiri
for the remainder of the lime the
inches awarded to them, when neces-
sary for their house h Id, domestic and
stock purposes, and by striking from
the decree the words:

"Tt is further adjudged and
decreed that said plaintiffs have the
.!... t use and the exclus

Of the Hamburg Bremen Fire Ins. Co.
of Homberg, Germany

Capital paid up $ ".25,000 00
Assets 2,050,520 91
Liabilities exclusive of capi-

tal and net surplus.. 1,546,252 81
Income

Premiums 1.801.399 HO

Other sources 09,029 '0
Total -- income 1905 1,870,428

Expenditures
Losses 1.0fi8,771 02
Dividends
Other expenditures 700,703 50
Total expenditures ... 1.769,534 51'

Business 1905
Risks written 170.24 0,202 CO

Premiums . thereon 1,801,399 30
Losses incurred 950,726 32

Nevada Business
,Risks written .1Premiums received . 2947

Losses paid 926 52
Losses incurred 926 52
Premiums received 7,150 53
Losses paid 1,983 S4.

Losses incurred 1,983 84
A. M. Brutis, Secretary.
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ANNUAL STATEMENT

j

Of the Mutual Reserve Life Insurance!
ompany, 309 Broadway, New York,

capital paid up j

Assets $ 5.377,609 46
Liabilities exclusive of capi- - j

tal and net surplus. 5.303.973 01
Income

1'remiums V :. 4,",2,'253 07
Other sourcs
Total income 1905 4,925,132 70

Expenditures
Losses .' . . 2,507,672 01
Dividends 98.009 12
Other expenditures 2,334,054 95
Total expenditures, 1905 4,939,736 "8

Business 1905
Risks written 14,420,325 10

thereon 510.040 68
Losses incurred 2.57G.5S7 00

Nevada Business
Risks written
Premiums received 2,408 90

CHAS. W. CAMP, Secretary.
o--o

ANNUAL STATEMENT
Of the Penn. Mutual Life Insurance

o.. of Philadelphia, Pen.n.
capital paid up
Assets $75,726,669 (A
Liabilities exclusive of capi-

tal and net surplus ... 71,006,041 00
Income

Premiums 14,200.241 r,:
Other sources 3.626.195 Ofi

Total income 1905 17,826.436 64
Exoenditures

Losses, matured endowments and
annuities ... 5,000,353 17

Dividends and surrender - values
....." ......... J. 2,339,570 1

Installment payments... 114.408 00
Other expenditures 3.358.195 17
Total expenditures 10,S12,526 r.5

'" ' Business 1905
. Jtisks written 69.195.442 Cft

Premiums thereon 2.810.859 59
" Losses' incurred' '.V 2,S45,460

' '.. . Nevada Business
Risks written 32,500 00
Premiums 'received 4,392 94

WM, H.KINGSLEY. Secretary.
..o-o--

' Annual statement
Of the Providence .Washington Insur-

ance Company of Providence R. I..
capital paid up $ 500.000 00
Assets 3.028,823 ".1

Liabilities exclusive of capi- - - -

tal and net surplus.. 1,83997. 9S
Income

, Premiums 2,435.447 68
Other sources ;...;... 103,460; 47

' Total" income 1905 '2;538;90S' 15
'Expenditures r

Losses 1,296.849 78
Dividends 50.000 00
Other expenditures .... 904.206 40' ' Total ' expenditures "SSl.OSfr' H

Business 1905
Risks written 400,171.129 00
Premiums thereon 2,456.415 S3
Losses incurred 1,211,471 35

Nevada Business
Risks written 56,087 00
Premiums received l607 67

A. . BEALS. Secty.
..o-- o

OFFICIAL COUNT OF STATE
FUNDS.

STATE OF NEVADA.

County of Ormsby. s. s.
W. , G. Douglas, and James

Gf Sweefney,- - 'being - duly sworn,
'

say they are"' memhers ofr "the
Board of Examiners of t.he n Stated cf
Nevv-tha- t on the1 29th day of Jai 05
they, (after having ascertained from
the books of the SHate Controller the
amount of money that should he hi
the'Tfeasury) made' an offcial exami-
nation and count; of the money-n.- l

" vouchers1 for money in the State Tre-
asury of Nevada and found ; the ant!
correct as follows:

Cain $288,280 '4
Paid coin vonchers not re-

turned, to Controller 111,112 18

Total . r , ; 399.392 92
State School ' Fund ' Securities.

Irredeemable Nevada S5tate
School- - bond . . . 380,000 00

Mass. tState 3 per cent
bonds ' 537.000 00

Nevada State Bonds 253,700 00

Mass. State 3V4' per cent :
; v

bonds v 313.000 00

United States Bonds 215 000 00
Total 2.098.092 92

W. G. Douglass
James G. Sweeney

Subscribed and sworn before me this
29th day of January, A. D. 1906.

J. Doane,
Notary Public, Ormsvy County, Nev.

sV
For Sale.

Tw quartz wagons, one weed an
one low wheel wagan, also harness tor
six horses. House, ban and tve lpU

stand that during the last ten or fif- -

teen years he had been using twice s.s j

. - . . . 1 . 1mucn wa;er irom wpuir icck m aa- -

dition to that from other streams, ns
he used during the first ten years thai
he cultivated his lands. As he claims
and uses more than the plaintiffs, we
conclude that this large increase in
his diversion of the waters of th-- ;

streams since the completion of. the-- r

oppropriation which has remainel
stationary may account for the short-

age and dispute.
Iiy consent of the pirties in open

court the district judge, accompanied
by a civil engineer who had testified
as a witness for the defendants, view-
ed the premises and made measure-
ments. At the point of leat carry-
ing capacity cf the upper Twaddle
ditch, wh'ch is the old sc,uare flume
near the Bowers' Mansion and grave,
he measured the flow at 184 inehQs
and the water lacked more than two
inches of reaching the top. A sur-

veyor had testified for the plaintiffs
that its capacity was 1S2 inches at
this point, and that the cannriry of
100 feet of old flume remaining up
nearer the head of the ditch which
had been impaired by aee and aban-
doned, and supplan.ed by a new V
flume built above the old one by thp It
TiIaintiiTs in 1900, was 150 inche. At
this point the ju.lee found that 1S1
inches rf watr v.liKh he had moa-rre- d

below abu.t fiFed the new V
flume, and he estimated that th oil
flume would cstv from 200 to 30 in-

ches. From his examination of tho or
premises and the rharacter of tbe sn'l
the court was of the opinion that th
plaintiffs renuired. and were eiM01'
to. at lest the amount of water tV- -

had flowing in the flume at the tin?.
made the exarmnitirn. nd he --

creed them n nricr r'ght 'o l'l raiif'!
iTches ruir'ir 'inder a feu- - in-'-

pre;s'ire or 3 34-5- 0 cuT)ic feet per se
oid from Anri' l"th 'n "nv. l"ii f

vvh yar. and 20 inchf? or '.-- 5 cf nna
cubic fort tier second for dor,-t'- "'

i'p find clock at othf"
t'rres. Tt i claimed the ipinnit

is not warranted b the evi-

dence because more thn the cr'naci-t- v

of the u"por Twaddle dith a
shown by the testimony mentiored
fyina it at IS1? inches at the noint
above the mansion,, and at 150 inhe
along the IO feet of old fl"pm.
through which the water flowed prior

1900.
It is not necessary to determine

whether the court on its own examin-
ation and measurement may allow

nnantity beyond the range of the
evidence, nr whether the eurveyo'-coul-

d

actually estimate the capacity
of the 100 feet of old flume without
knowing the volume and velneitt-- of
the water that entered it. no- - wheth-
er the vriat'Vin of one part in n'ret-t-on- e

or the difference between 1S2 m-ce- s

in his measurTiet and that -f

14 bv the j'idro should be disregard-
ed as too trifling to be material and
as a slight discrenancy to be erpecte I,
for the iudaront for tf ?l lrh's
whih f'off'dants' clair" shoii be
""toi hoanso in eoess of th? cfi-acit- y

of the upper dftch and flume be-

fore the construction of th V
in 190 q gn-o- -t tv trt ti-f- tg r
'p court that ha "'afnt'fs nd

their grantors had for mor than
thirty-on- e vors Wfore the. coTcrnwnc0- -

ment of this suit used a noYtion of
the water through the lower t-t- -

dle ditch. It is ureed that 184 inches
is jnore than required for the irriga
tion of nlaintiffs ranch and that this
i" especially so bec"se a few of their
17.0.45 cres of cultivated land
above the unne" ditch .from ' Ooh'r
Creek and a small portion Is natura'lv
swampy. The .quantity of water al-

lowed bv the decree seems' very Ifh- -'

eral.. botJi JfQr..iccj.UP.n Aand for do
mestic use and waterine stocK. .En- -

gneer, vaod others testified that . one

aier.yper'agre wne snnWmnr Wiito
Qrihe plain,t4ffs. Jarew' from th

vicinity Varied In their: estimie of
the amount necessary from one and
one half to. three and one half Inches
per acre. :.y;--

The evidence-- indicated that the
plaintiff s had !used as much water as
thatftwarjied tcAvthem and more, and
had iOniformly v.prAduced dcoL' hros
MUh.fifi..their jand $s s?.ndj; with,

examining th"?
of water

a itTan.pn t,e,jrmises; theiboti-- t
Aqedith;i,tB,testimony , of ,'$
plaintiffs, ;thAt that, amount was. nec-esary- y

and.-adopte- a mean between
Lthe hfe&esi. A and;,. lowest estimates.

l:ne quantity r water .requisite ya;-ie- s

greatly with ;.the oil, seasons,
crpps. and conditions, yahd we cannot
sat', that the allowance Is excessive. , '

iAlexander Twaddle testified thit
-- 7.-r. ,e.l--yrws- " a',r'ns ine summer.
eriaentLv-sno-rt periods after thfi,I
had been irrigated, when it .was.jiot
necessary to use as much as the un-p-er

ditch full of water. On such
and .whenever it is not neel-e- d

by the plaintiffs it should he" 'turn-
ed to the defendants, if . they . have
any beneficial use for 1, and not per
muted 10 waste, it may be implie l
by the law, but it is better to have
decrees , specify., and especially so iu
this case, In view of th
stated and of the perpetual injunctionthat the award of water is limited to
a beneficial use at such times as itis needed, Gotelli v, CardeUi. The
point : and purpose of diversion m?ybe changed if such change-doe-s notinterefere with,..theJ,prl,or. rights.Under the testimony jofvAlexandrrTwaddle,.thatthe .irrigating peasppoloses abeut,. the, firstof .Qctoben anithat sometimes .housed .water a little
later, we think nrbhaMv' ihA' "aI .
should, limit . plaintiffs' right for ir-
rigating purposes- to 'October-- 15thThis may allow defendant Lonea.
baugh to flume wood a month earlier
at this eaaon whenihe water, ta low

. and allow Winters 'more :fof watering
tjBtbek iwithoutmatepiiiiniiir tr.- r

the plaintiff, because, he ran thi3 r,n.o 1 1m iiis nuice paot tlltj.r .1
and into one owned by Winters an!
joined with the other defendants in
answering and resisting the r;?'it" 1

plaintiffs. The decree does not nrV-ven-
t

him frqm taking any wa:?r inthe creek in exces; nf ihn .,,
awarded to plaintiffs. Nor does 't irany way interefere with the water be-
longing to him coming from othersources. This he may turn into
Ophir Creek and take out lower do"- -
provided he does not diminish :h-no- w

to which plaintiffs are entitledOn May 30, 1877, John '1 waddle, thetather and predecessor in interest othe plaintiffs, conveyed to M C 1 ake
"one-thir- d of that certain water ditchand flume known as the Twaddl"
ditch, leading frcm what is now
known as the Ophir c-e- ek to the landof said Twaddle, southerly from sai-cre- ek

through the lands or C K
Wooten and M., C. Lake, with the
privilege of running water throu.:i
said flume and ditch to wlia' is known
as the Bowers Mansion or grounds,the expense of maintaining paid
ditch and flume to be paid by each m
proportion to their interests in same.'!

wi'.l be noted tha.t this langaugedoes not purport to grant any water.
hut rather the right to convey water 01and that it amounts to a sale of a
third interest in the ditch with at
least the privilege to that extent of or
running in it water which Lake had.

might appropriate. Later, the de-
fendant Theodore Winters, acquire!the Bowers Mansion and grounds
through conveyances which did not
mention any interest in this di;cli. It
does not appear that Lake or his
giantors ever made any use of th?
ditch cr ever contributed towards its
repair.

Alexander Twaddle stated on
stand that he did not claim this
ditch and that the plaintiffs owmid
two thirds of it. Whether under this
deed the one-thir- d interest in tiri
ditch became appurtenant to the
Bowers land when it was never usod
for its irrigation, and later passe 1

with the land without being mention-
ed, and whether after the lapse ot
twenty-fiv- e years without any use or
contribution towards its repair the
grantee of Lake has a third interest
as a in the ditch and that
part of the flume which has not been
superceeded by the new one built by
plaintiffs, are questions which we
need not determine, for they, and that
part of the judgment of --the court
which gives the plaintiffs th3 "exclu-
sive use of the upper Twaddle DitcA
and Flume," are not within the alle-

gations of the pleadings wuich con
tain no reference to the exclusive us
cf. or a third or any interest in the
ditch.

Under the assertion in the com
plaint of the apropriation of water
"bv means of certain Gams, ditches
and a flume" the court properly de
creed to plaintiffs the right to use the
water through either or both the
ditches running to their lands- - Tney
would have that right in the upper
ditch if their interest in it is only
an undivided two-third-s, as- - the con t
has given them jointly with the de
fendants in the lower ditctu
whether the grantee of Lake owns
and can assert a right to an undivi
ded one-thir- d interest, is a question
as foreign as toe ownership of the
mansion, and one wnica ougui iwi
to be determined by the judgment m
the absence of any issue or allegation
concerning it. :The defendants spe- -i

ftnaiiv prcented to finding numoer
twelve In this regards :

- Patents for defendants' lands lying
long the banks of Ophir Creek were

issued "to their grantors Deiore
iLsa of the " Act " Of Congress 01

Tuir 26 1S66 . ahV ,it,. is asserted that
for this reasoTtt a'! tej' Common
taw ripa?ianV.isbA Haw of the

which they could not be deprived oy
that Act If this were true defendants
might as well be considered under
the circumstances shown to have lost
that right by acquiescence in the con-

tinued diversion of the water by plain-
tiffs for a period many times longer
than that provided by the statute of

limitations, bat in mis wuuuua
counsel is in. error. We do not wish
to consider seriously or at length
an argument by which it is sought to

well reasoned dehave us over-rul- e

cisions ot long .standing in iui
other arid states'.! and in the Supreme
Court of the United States, such as
Jones v. Adftpa, Reno Samplm;
.wnrks v Stevenson and Broder v.

Water Co.. declaring that this statute
was rather the .voluntary fwj&mw

vutinir Heht to water conZ. a vald U.im . to its contin
ued use, than the establishment of a

time' it becomesnew one. As passes
apparent that the lawmore and more

nf nwnersaio-o- f . water, by prior ap
propriation for a beneflcial purpose is

essentiai unaer our r ,
thms-toth- e general, weiiare, ana
the Common Lat regarding the flow

of streams which may be unobjection-
able in ch locaUties. as the Britis
Isles and the. coast of Oregon. Wash-
ington and northern California where
rains are frequent and fogs and wind 3

laden .with mist from the acean pre-
vail and moisten the' soil, is unsuit
able undej-jQur-

, sunny, skies where the
lands.rare so arid that irrigation is
rouired '.tor the production of the

tcr,aps ejeessarv for the support and
people, Irrigation

Js.Jthe.,Iue- - ol our important, and in
creasing agricultural interests wnicn
would. be strangled by the enforce
ment or the riparian principle.

Congress is 'apropriatittg millions
for storage and distribution and our
Lagtolatiire -- bay, recognized the ad

tuvantages of conserving the water
above for. use. In irrigation instead o

From 2d Judicial District Court, Wasn- -

oe County.
Messrs. Cheney and Massey, attorneys

for Plaintiffs.
Alfred Chartz, attorney for Defend-

ants.
DECISION

The respondents have moved to dis- -

miss the appeal from the judgment
'because it was not taken within one

year, and to dismiss the appeal from
the order of the district court denying
appellants motion for a new trial, also
to strike from the records the state-
ment on motion for a new trial, upon
the r u.ul that the statement was
not filed within the time prescribed
by law. The anneal from the judg-
ment is dismissed because not taken
until March. 1905 more than one
year after its rendition on June 23.
1903. On that day Judge Curler of
the Second Judicial District court
who had tiied the cise at Reno and
rendered the decree, made in cpen
court and had entered in the minutes
an order "that all business and all
esses and proceedings that hive not
.been completed or in the process cf
ccnipletion, and all new business that
may be brought before the ccuit dur-

ing the absence of the presiding: judge,
be referred- - to Judge M. A. Mmfhy
of the first judicial district court of
the State of Nevada, and that he be
requested to try, determine and ais--i

pose of all cases and business now
before the court hi the absence cf the
judge of this district "

Pursuant to this request Judge Mir-- 1

phy occupied the bench in Reno until
Juiy 31. 1903, when a lecess was tak-- j
en until a further order of the couit.
Theie "was no other session until
Judge Curler's return on August 17th.
On July 17th, Judge Murphy, in cpn
court in Rero. made an order allow-- j

ing plaintiff until August 15th in
which to file objection to findings,
and prepare additional findings.. On
Avgust 3d Judge Murphy at Carson j

City, and within h's own first judi-- !

cial district, by ar ex parte ordr
made without affidavit of Judge Cur-

ler's absence or inability, granted tne
defendants until September 15, 1903,

serve their notice ana statement on
motion for a new trial. Later extea- - i

sions were made by Judge Curler, but
whether they are effectual depends
upon this order, which respondents
claim Judge Murphy was unauthorized
to make under Section 197 of the
Practice Act which provides in ragard
to notices and statements on motions
for new trial that "the several periods
of; timd limited may be enlarged by
the written agreement of the parties,
or ; upon good ' cause shown., by the
court, or; the judge before .whom the
case is tried," and under district court
rule , XLIII - which ; directs- - that "no
judge,, except ithe judge haying charge
of the cause or proceeding shall grant
further time to plead,, move, pr do any
act ; cr , thing required to be . done in
any cause or proceeding, unless it be
shown by, affidavit that such judge is

.absent; from jthe.iate, or. from soma
others cause; is, unable to act.

Rule XLI provides: "When :: any
district judge shall have entered, upon
the' trial or hearing of any cause or
proceeding, demurrer or motion, or

3tfca.de-- ' mx sorulimg-ord- er , . or . . decision
therein, no other judge shall do aay
act or thing in or about said cause,
proceeding, demurrer or motion, un-
less" "uponwTltteft pequestrot the judge
who shall have first entered upon the
trial or hearing of said cause, proceed-
ing demurrer or motion."

Section 2573 of the Compiled lisws,

passed after section 197 of the" Prac-
tice Act as quoted, enacts: "Thesis-tric-t

judges of the State of Nevada
shall possess equal coextensive "and
concurrent jurisdiction and power.
They shall each have power to hold
court in any county of the State.
They shall each exercise and perform
the powers, duties and functions ofi
the court, and of Judges thereof, --and .

of Judges at Chambers. Each ; judge
shall have power in transact business
which may bedone' in chambers at.
any point wr?hin?;the State. All of
this section is' subject to the provi--sion- s

that each ; judge may direct and
control the business in his own dis
trict, and shall see that it it properly
performed."

v
We think under the1' minute order

and circumstances related; the power
inherent -- Judge Curler to. extend
the time of filing the notice and state-
ment became conferred upon Judge
Murphy during the. former's absence,
and that Judge Murphy became the
Judge In charge, endowed with the au-

thority to grant the extension without
the presentation of the affidavit snow-

ing the absence or inability of Judge
Curler, as the rule requires before the
order can beimade by a Judge not
having the business nL charge.

Judge Curer's absence was presum-
ed . tn rnntinnA until his return was
Shown '! and 'consequently Judge Mur-

phy's authority based upon that ab-

sence would likewise continue. It is
said that under the first statute men-- ,

tioned, the language that "the court
or judge before whom the case was
tried" may extend the time invali-

dates the order, because Judge Mur-nh- v

was not the judge before whom
ft was tried, and that he was not the
court after he returned to Carson City,
where he made the order. Jn a nar
row technical sence this may be true,
if we do not look beyond .the strict
letter of the statute. But hot so, if
we consider the intent and purpose of
the enactment, and construe- - It in the

Appellants desired and were entin- -

P(1 to tbe t;nie granted for the pur he
pose of enalling them to secure fron
the court reporter who had lett tn?
State, a transcript of the testimony
given on the trial, which would ena-

ble them to properly prepare the state-
ment.

Under Section 2573 Judge Curler
could have made an order granting
them the extension at any place in
the State, and as during his absence
Judge Murphy was requested by the
Court minutes to attend to all busi-

ness for him. we conclude that, he was
empowered to make the order at Car
son City as he did, and as Judge Cul-
ler could have done, and that it wa:
not necessary for him to make the trip to
to Reno and undergo the formality o

opening court to enter ex parte orders
simply extending time, such as ar?
usually made out of court. a

The motion to dismiss the appeal
from the order overruling Ine motion '

for a new trial and to strike out" the
statement is denied.

ON THE MErtlTS
This action was brought by Alexan-

der Twaddle in his life time and bv
Ebenezer Twaddle, as for
450 miners inches running under a six
inch pressure of the waters of Ophir
Creek, alleged to have been approp-
riated by their grantors in the year
1856 "by means of dams, ditches and
a flume" for the .irrigation of . their
ranch containing 203.92 acres in
Washoe county. The answer deniss
the allegation of the complaint sets
up the ownership by: the defendants.
Winters of a tract of land obut on";
.mile wide and two miles long, and al-

leges appropia ..ons by them or their
grantors aggregating 600 inches: flor-
in z under a four inch pressure, by the
year 1867; which are. stated , to be prior
o any diversion of. the. water by tne

plaintiffs, and asserts a claim for
Longabaugh. to: 180 Inches

for fluming wood,. lumber and ice frr
large, tracts, otj timber lands owned by

.hjmtf (and .for domestic use. and irri-

gating garden on forty aeres at. Ophir.
Witnesses appeared to sustain, and

others to dispute .plaintiff sV right as
L

initiated a, half century ago, and th
same is tr-ae- . regarding --the. plaims of
thes defendants. ry.Tiie. record afford
a glimpse of ipioDeer.-jhistor- .at a per.

previous .to. the pdmls'on of this
.State into the Union, and portrays
the building and decay of saw ana
quartz mills and the rise and'uieclina

i.pfjtQwns hy the banks of the stream .

the waters of which are' here in litiev
tion. One witness testified - that the
Hawkins ditch, now known as the up-

per Twaddle ditch, way completed in
1857,, and., that he turned the wat?r
into it that year. Others stated that
water was running- - in the ditch and
flume about that time; and" that these
were aparently; in! the. same place and
of about'J the capacity as 'it
present. no s r "v

On behalf ot the - defendant other
witnesses testified that they were
over the ground saw no ditch
and that none existed there during
those" earMeryears.. It is unnecessary
tortus to' detail the conflicting portions
of .These were careful-full- y

considered hy the'rdistrict court,
d for the reasons 'stated in its deci

sion, enforced by statements in deeds.
made many years, befpre. any controv-
ersy arose, the finding that this ditch
was constructed and a prior approp-
riation of water made through it in
1857 finds ample support. At first on
the Twaddle ranch land, was plowel
for only a garden and a small pi?e cf
grain and but little hay was cut.' A
reasonable time was allowed in which
to extend and complete the use of the
water that . would" flow - through the
ditch and the quantity of land irri-
gated was ...increased. The lower
Twaddle ditch was constructed from
Ophir ' Creek at some time prior, to
1869 and runs to and irrigates; (the
eastern portion ot the plaintiffs' ranclr
Tt is' shown that since that yea. at(
least their lands have been in practi-
cally" tne same state of cultivation
and irrigation that they were in at the
tithe " of the ' commencement of thl
action and that during that period
nlaintiffs' used all the water ;they
needed from Onhlr . Creek without in -

i 1QS7 iooq ."v" ,

ive use of said Upper Twaddle Oitc'.i
and Flume at all seasons of the year.

If such consent is so filed the dis
trict court will modify the judgment
accordingly and as so modified tha
judgment and decree will stand affirm
ed.

Talbot. J.
We concur:

Fitzgerald, C. J. !'

Norcrosc J.

insit:--

f,- , ter j report.
Ormsby County, Nevada.

Receipts.
Filed Feb. 1. 1906.
Balane in County Treasury at

end of last quarter $40023 36

County licenses 701 05

Gaming licenses ..1057 50

Liquor licenses 310 20

Fee of Co. officers 531 40

Rent of county bldg 250 00

Poll taxes .620 40

1st. Instalment taxes 14924 211
Special school tax 1710 90

Slot machine license 2S2 09

Cigarette license 42 31
Semi-Annu- al Set. State Treas 531 78

Delinquent taxes 23 80T4
Sale of horse 10 00

Sale of pump 13 0

Keep of W. Bowen 43 00

Total .
.

. 61,077 36

Disbursements.
State fund .....6692 82

General fund .......2732 S2

Salary fund 2390 00
"

Agl Assn. Bond Fund. Series
A, $100.00 ............'....250 00

Agl. Assn. Bond Fund, Series
B $100.00 ......400 00

Co. School Fund. Dist. 1.....388 95

Co. School fund, Dist. 2..;... 151 20
Co. School fund Dist. 3 .80. 70 '

Co 'School Fund IMst. 4 .24 00
State School fund, Dist. 1..2605 00

State school ftfnd, Dist 2... 160 00

State School fAmd, dlst.3 ...ISO 00

State School fund, Dist 4 ...165 00

Special building 5850 09

School library. No. 2... 86 Of

Total 21,968 59

Re pltulation.
Cash in Treasury October 1905

T

.............40023, set
Receipts from Oct. 1st to Dec

30, 1905 .....21054
Disbursements from , Oct. 1st

to Dec 30. 1905 ..21968 59 4
Balonce cash In County Treas.

January 1, 1906.. S9108 11

H. DIETERICH,
County Auditor

Recapitulation
State fund 103 88

General fund 017 03

Salary fund 2725 78

Co. School fund 3248

Co. Schood Dist. 1, fund. .7631 224
Co. School Dist. 2, fund.. 139 64

Co. School Dist. 3. fund...... 190 64'
Co. School Dist. 3, fund 425 t5
State School Dist. 1, fund... 1608 Ot

State School Dist. 2, fund 77 5l
State School Dist. 3. fund... 371 3

State School Dist. 3, fund... 371 3

State School Dist 4, fund ..19 2

Agl. Assn. Fund A 680 82-i- .

Agl. Assn Fund, B 86 86

Agl. Assn Fund Special. . .1918 94

Co. School Dist. fund - special
..13735 s0V

Co. School Dist. fund 1, library
....1M 4

Co School Dist. fund 3, library
K &

Co. School Dist fund 4, library
IB

Total 3ii8 77H
H. B. VAN ETTEN

, Mr itr. Nor. iilA li. ' County Treaaur!


